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“aRe

Complainants S/Shri Rajeshwar, Vipul Kumar Agarwal & Munish Sharma, have
filed their joint complaint dated 18.03.2019 against Dr. Arun Kumar MLA
(125-Bareilly Assembly constituency), Uttar Pradesh alleging therein that said MLA
has become subject to disqualification for being a Member of the said Legislative
Assembly of Uttar Pradesh under Article 191(1) of the Constitution of India read
with Section 9A of the Representation of the People Act, 1951.

Complainants alleged that the Dr. Arun Kumar, MLA misused his position as
Member of Legislative Assembly from Bareilly (Assembly constituency No. 125) to
pressurize the then Commissioner, Bareilly Municipal Corporation to derive illicit
monetary gains by restoring to blatant abuse of power. The Complainant has alleged
that the MLA wrote to the then Commissioner, Bareilly Municipal Corporation vide
letter dated 22.01.2019, proposing that the vehicles of the Bareilly Municipal
Corporation engaged in a cleanliness drive, be refuelled at M/s Quality Fuels, Dealer
Indian Oil Corporation, Peerbahora, near Air Force Gate, Pilibhit Road, Bareilly, a
commercial establishment owned by the said MLA for the reason that he could
transport diesel to the Bareilly Municipal Corporation garage as he owned small
refuelling tankers. Further, the Petitioner has purported that the Commissioner,
Bareilly Municipal Corporation, seemingly operating under duress, endorsed the
application of the said MLA, who also serves as an ex-officio Corporator, to the
Nagar Swasthya Adhikari/Health Officer, Bareilly Municipal Corporation. On the
basis of the endorsement, a proposal to the aforementioned effect was put up for
approval before the Commissioner, Bareilly Municipal Corporation which was
accorded on 24.01.2019, and an Office Order to this effect was issued by Nagar
Swasthya Adhikari/Health Officer, Bareilly Municipal Corporation to the respondent
on 29.01.2019 apprising the said MLA of the grant of approval to his proposal. The
complainant claimed that in committing the acts stated above, the respondent has
violated Sections 25(1)(e) and 25(7) of the Uttar Pradesh Municipal Corporation Act,
1959. Having regard to the facts stated as above complainants has requested to
disqualify the said MLA from the membership of Legislative Assembly of the Uttar
Pradesh.



3. As per the provisions contained in Article 192(2) of the Constitution of India the
matter was referred to the Election Commission of India seeking opinion on the
question of alleged disqualification of Dr. Arun Kumar, MLA from the membership
of the Legislative Assembly of the Uttar Pradesh. The Election Commission of India
vide its letter dated 30.09.2019 sent its opinion dated 25.09.2019, which was received
on 03.10.2019.

4. After examination of the said matter of alleged disqualification, Election Commission
of India wide its opinion dated 25.09.2019 opined that Dr. Arun Kumar MLA
(Assembly constituency No. 125, Bareilly, Uttar Pradesh) has not incurred
disqualification under Article 191(1)(a) of the Constitution of India. Relevant portion
of the opinion is being reproduced below :

"4. In order to determine whether the Respondent has acquired disqualification
under Section 94 of the Representation of the People Act, 1951, it must be
established that the Respondent entered into a valid contract with the
appropriate government. In the present case, there is no agreement enforceable
by law which has been entered into between the Respondent and the Bareilly
Municipal Corporation and therefore, it does not satisfy the requirements under
Section 2 (h) of the Indian Contract Act, 1872. Hence, there is no contract
between the Respontdent and the Bareilly Municipal Corporation. Moreover,
even if a contract did exist between the above-mentioned parties, the Bareilly
Municipal Corporation does not fall within the purview of "appropriate
government" as defined under Section 7(a) of the Representation of 7 People
Act, 1951. Section 7 (a) is reproduced herein :

(a) "Appropriate Government" means in relation to any disqualification for
being chosen as or for being a member of either House of Parliament, the
Central Government, and in relation to any disqualification for being chosen
as or for being a member of the Legislative Assembly or Legislative Council
of a State, the State Government.

(Emphasis supplied)

5. With regard to the allegations of the petitioner relating to violation of the
provisions of the Uttar Pradesh Municipal Corporation Act, 1959, it is outside
the jurisdiction and domain of the Commission to decide the same and it is an
issue for the appropriate authority to look into.

In view of the discussion above, this Commission hereby opines under Article

192 of the Constitution of India that the respondent has not incurred

disqualification under Article 191(1)(a) of the Constitution of India."

5. The provisions enshrined in Article 192 of the Constitution of India are relevant in
this regard and are reproduced as under : ,

"192. Decision on question as to disqualifications of members : (1) If any

questions arises as to whether a member of a House of the Legislature of a
State has become subject to any of the disqualifications mentioned in clause
(1) of article 191, the question shall be referred for the decision of the
Governor and his decision shall be final.



2) Before giving any decision on any such question, the Governor shall obtain
the opinion of the Election Commission and shall act according to such
opinion."

6. A Constitution Bench of the Hon'ble Supreme Cout of India, in the case reported in
Brundaban Nayak Vs. Election Commission of India & Another, AIR 1965 SC
1892 held that Any citizen can make complaint to the Governor that the such MLA
has incurred disqualification under Article 191(1) and when the Governor receives
the complaint and forwards the same to the Election Commission, it can be assumed
that the Election Commission should proceed to try the complaint before giving its
opinion. It whould not be correct to say that it is the Governor who should hold the
enquiry and then forward to the Election Commission all the material collected in
such an enquiry to enable the Election Commission to form its opinion and
communicate the same to the Governor. Governor should forward the comlpaint to
the Election Commission and it is the Election Commission alone which can conduct
the enquiry in the complaint. Disqualification referred to in Article 191(1) must be
incurred subsequent to the election of the member as follows from Article 190(3)(a)
of the Constitution. The decision on the question raised under Article 192(1) has ho
doubt to be pronounced by the Governor but the Governor must take his decision in
accordance with the opinion of the Election Commission. [t is the opinion of the
Election Commission which in substance is decisive.

7. On the basis of discussion as above and according to the opinion dated 30.09.2019
received for the Election Commission of India under Article 192(2) of the
Constitution of India, I, Anandiben Patel, Governor, Uttar Pradesh finally decide that
Dr. Arun Kumar, MLA (Assembly constituency No. 125, Bareilly, Uttar Pradesh) has
not incurred disqualification under Article 191(1)a) of the Constitution of India.
Above mentioned complaint is hereby disposed of accordingly.
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